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The Plaintiffs, through undersigned counsel, herein reply to Defendant Swearingen’s 

Opposition to their Motion to Extend the Anonymity Order (DE:178). 

 As Swearingen acknowledges, Plaintiffs’ motion to extend the anonymity order was based 

on a single enumerated factor in the multi-factor anonymity test: whether they would have to admit 

conduct that risks their arrest and prosecution (DE:178 at 6).  He addresses this factor at pp. 6-12. 

The remainder of his 21-page pleading addresses other factors for the purpose of re-arguing points 

already made in his numerous other pleadings opposing anonymity (DE:13, DE:44, DE:52, 

DE:57). Plaintiffs will focus primarily on his response to the single enumerated factor and address 

the other factors insofar as necessary to correct misrepresentations. 

Plaintiffs would be impelled to admit conduct that may be criminal 

 When Plaintiffs addressed this factor in their initial motion for anonymity, they alleged that 

phrases used to define their in-person reporting obligations, which included travel-related 

reporting, were so vague that 1) they did not understand their meanings, 2) sheriffs would enforce 

them arbitrarily, and 3) they chilled their fundamental rights to movement and travel, in violation 

of their procedural and substantive due process rights (DE:102, ¶¶ 5, 38-45, 70, 97, 114). The 

challenged words and phrases included “48 hours,” “within 48 hours of any change,” “within 48 

hours before,” “day” “3 days” and “secure and update” a driver’s license. Plaintiffs alleged that, 

due to vagueness and virtually strict liability, they could be arrested for violating the statute even 

if they did not understand it, and even if the alleged violation was due to inability or other 

unforeseen circumstances. Because Plaintiffs alleged only hypothetical scenarios instead of 

explaining how the vagueness could compel them to admit a violation, this Court gave no weight 

to this enumerated factor in its original grant of anonymity (DE:25 at 7-8).  
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Then Defendant Swearingen propounded discovery demands designed to reveal whether 

the Does had personally violated the registration statute through inability or other unforeseen 

circumstances (DE:178 at 6-7). As Plaintiffs prepared responses, they discovered 3 or 4 occasions 

occurring after they filed suit when they may have violated the statute through inability or 

unforeseen circumstances. Because the challenged phrases are vague, they could not determine 

this with certainty. They invoked their Fifth Amendment rights because their responses might 

subject them to arrest or prosecution, depending on the definitions of the identified phrases and 

depending on the existence and scope of a mens rea requirement.  

Swearingen contends that “it still remains the case that [the Does] have ‘not explained how 

their allegation that a portion of Fla. Stat. § 943.0435 is vague compels them to admit an intent to 

violate it,’” quoting from the original anonymity order at DE:25, 7-8 (DE:178 at 9).  This 

contention is mystifying for several reasons. 

First, just as their previous failure to allege that they themselves were at risk of arrest due 

to the statute’s vagueness weighed against anonymity, a failure to produce evidence of this could 

preclude relief on their as-applied vagueness challenges, see DE:102 ¶¶ 115, 118, notwithstanding 

Swearingen’s misleading assertion that this evidence is not “necessary” to “establish any element 

of their constitutional challenge.” (DE:178, 8-9). See Maynard v. Cartwright, 486 US 356, 361 

(1988) (“Vagueness  challenges not threatening First Amendment interests are  examined in light 

of the case at hand; the statute is judged on an as-applied basis.”); United States v. Madison, 337 

F.Supp.3d 1186, 1196 (M.D. Fla. 2018) (court could not resolve propriety of as-applied vagueness 

challenge until facts about party had been developed at trial); Thompson v. Rundle, 393 Fed.Appx. 

675, 680 (11th Cir. 2010) (where inmate had not personally moved under state rule for access to 

all DNA samples, as-applied challenge to state rule failed). Compare Siebert v. Allen, 506 F.3d 
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1047, 1058 (11th Cir. 2007) (injunctive relief granted for as-applied challenge to state’s lethal 

injection protocol where defendant presented medical evidence of recent diagnosis of terminal 

pancreatic cancer, obstruction of upper GI tract, use of feeding tube and compromised venous 

access to show likelihood that administration of protocol would cause him to aspirate to death); 

with Arthur v. Dunn, 195 F.Supp.3d 1257, 1271 (N.D. Ala. 2016) (as-applied challenge to lethal 

injection protocol failed where defendant presented only “speculative and unreliable evidence” 

that his unique medical condition created likelihood of painful heart attack before sedation). 

In other words, without an extension of anonymity, Swearingen would be able to exploit 

the lack of evidence arising from Plaintiffs’ reasonable fear of arrest1 to defeat their as-applied 

challenges at summary judgment or trial.  

Second, the Does’ proffered testimony about the vagueness of the 48-hour in-person 

reporting requirement puts them at risk of arrest: they may or may not have violated the 48-hour 

in-person reporting requirement because of reportable events occurring on Friday and closure of 

their sheriffs’ offices when the 48 hours elapsed (DE:168 at 8-16). Their uncertainty is at the heart 

of their as-applied vagueness challenge. 

Third, Swearingen knows the phrase “48 hours” is ambiguous.2 His own witnesses Mary 

Coffee and Jeremy Gordon gave inconsistent definitions of the phrase in their depositions: under 

 
1 Swearingen complains that the Does have unjustly accused him “of lying in wait to arrest them” 
or “trying to lure [them] into a jail cell” (DE:178 at 8). This is inaccurate. The Does have merely 
pointed out that Swearingen’s  persistent refusal to agree to any measure that would reduce their 
risk of arrest – by agreeing 1) not to arrest them, 2) not to divulge their admissions to local law 
enforcement officers, or 3) to extend the anonymity order – knowingly exposes them to arrest for 
testimony that supports their allegations and undermines his defense (DE:168 at 5-7, 15). 
2 “Ambiguous” is defined by Merriam Webster as “capable of being understood in two or more 
possible senses or ways, https://www.merriam-webster.com/dictionary/ambiguous; and by 
Dictionary.com “as open to or having several possible meanings or interpretations.” 
https://www.dictionary.com/browse/ambiguous.  
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Coffee’s definition, the Does violated the statute; under Gordon’s, they did not (DE:177 at 11-12). 

Furthermore, these witnesses admit that local sheriffs can interpret this phrase however they see 

fit (DE:177 at 12). 

Fourth, Swearingen knows the mens rea requirement is at best ambiguous. When 

registrants ask him what to do when it is impossible, due to office closure or personal disability, 

to report in-person within 48 hours, he advises them to retain counsel or to consult the local sheriff 

(Exhibit 1, p. 144). Defendant’s witnesses Coffee and Gordon admit that sheriffs have the 

discretion to determine the issue as they see fit (DE:177 at 15). Inspector Chad Hoffman has made 

the same admission (Exhibit 3 at 157-58).   

The definition of “48 hours” is only one of many inconsistencies among Swearingen’s 

witnesses and his lawyer about the meanings of the challenged words and phrases, as demonstrated 

in the chart below: 

Words and 
Phrases 

Swearingen Coffee Gordon Hoffman 

3 days (as used 
in temporary 
residence) 

Excludes first 
day (DE103:12; 
DE125:12) 

Different sheriffs 
may interpret 
differently (144)3 

Includes first 
day (82) 

Includes first day 
(140-41) 

48 hours  48 consecutive 
hours (70-71) 
but sheriffs may 
interpret 
differently (144) 

2 business days 
(76, 206) 

48 consecutive 
hours (137) 

Within 48 hours 
before 

No fewer than 
48 hours before 
(DE103:15, 
125:12) 

 During 48-hour 
interval before 
(126-27, 135-
38); could be 3-
4 days before 
(137) 

During 48-hour 
interval before; 
could not be 3 
days before 
(161-62) 

 
3 The citations to interpretations by Coffee, Gordon and Hoffman refer to page numbers from their 
depositions, excerpts from which are attached hereto as exhibits.  Excerpts from Mary Coffee’s 
deposition are Exhibit 1, Jeremy Gordon’s Exhibit 2, and Chad Hoffman’s Exhibit 3.   
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Within 48 hours 
after 

No fewer than 
48 hours after 
(DE103:16); No 
more than 48 
hours after 
(DE125:12) 

 During 48-hour 
interval after 
(136-37); but 
can do it before 
change (73) 

During 48-hour 
interval after 
(158-59) 

Secure or update 
driver’s license 

Get a new 
license 
(DE103:15) 

Not necessarily 
get a new license 
(73-74) 

Get a new 
license (97, 111-
12, 105) 

No new license 
unless change 
permanent 
residence (143-
45) 

When to get 
updated license 

When vacate 
temporary 
residence 
(DE109:16) 

Discretion of 
DHSMV (73-74) 

After 3d day 
(82)4 

On 3d day (141-
42) 

When to report 
temporary 
residence 

 Before leaving 
for, upon 
establishing or 
when vacating 
(75-79) 

No need if 
temporary and 
permanent 
residence in Fla. 
(55-60); 
sheriff’s 
discretion (71-
73) 

Must report in-
person if 
temporary and 
permanent 
residence in Fla. 
190-91); after 
establishing 
(141-42)  

In-Person   Could mean by 
phone (109-10, 
128) 

Could mean by 
phone (148-50, 
155-56) 

When “day” 
begins 

Midnight 
(DE103:13) 

 Upon arrival 
(75) 

Midnight (187) 

When “day” 
ends 

Midnight 
(DE103:13) 

 Close of 
business (76, 
82) 

Midnight (187) 

When 48-hour 
interval begins 

  After 3d day 
(82) 

On 3d day (141-
42) 

 

In light of these multiple ambiguities, the Does reasonably regard their impending 

depositions (and their cross-examinations at trial) as a minefield of potential admissions to 

 
4 Gordon initially said the 48-hour interval begins on 3d day (Exhibit 2 at 74-75) but then said 48-
hour interval begins on 4th day (Exhibit 2 at 76) and reiterated that interpretation with example 
(Exhibit 2 at 82).  
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unwitting third degree felonies carrying significant penal sanctions.5 It is only through anonymity 

that the Does can safely establish the implications for them of the vague requirements of the statute 

in the context of a mens rea element that is at best murky, and at worst non-existent. 

The Does have cited numerous cases in support of anonymity where, as here, they may 

suffer adverse legal consequences in the course of proving their case (DE:177 at 8-10). Swearingen 

has not even attempted to distinguish this case from those (DE:178 at 6-12). This omission 

suggests that the present opposition is merely a pretext for re-arguing his opposition to the Does’ 

initial motion for anonymity, a conclusion supported by his extended treatment of anonymity 

factors that are not now at issue (DE:178 at 3-4, 12-21). The Does will address these factors briefly, 

chiefly to correct several inaccuracies in Swearingen’s pleading. 

The Does would be required to disclose information of the utmost intimacy 

Swearingen argues that the only “intimate” information the Does would be required to 

disclose in connection with this case is that they are registered sex offenders (DE:178 at 4-6). This 

is inaccurate. Swearingen himself demanded production of medical records reflecting the 

hospitalization of John Doe 1’s wife in connection with delivery of their stillborn daughter during 

the eighth month of pregnancy (Exhibit 5, RFP#21). The records reveal extremely intimate details 

about his wife’s gynecological, obstetrical and mental health history (Exhibit 6).  

 
5 Swearingen will almost certainly use his opportunity to depose and cross-examine the Does to 
elicit evidence of failure to register offenses. When he deposed Jane Doe, he asked several times 
whether her brother might have spent an aggregate of three nights away from home in a calendar 
year (Exhibit 4). An affirmative response would establish the requirement to make an in-person 
report of a temporary residence. Swearingen has possession of the registration file of John Doe 6, 
which he produced in discovery. The registration file does not reflect an in-person report of a 
temporary residence by John Doe 6. Although it was not defense counsel’s purpose to establish a 
failure to register offense by John Doe 6, an affirmative response to his questions would in fact 
have served this purpose.  
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Furthermore, Plaintiffs have produced lengthy expert reports about their risk to sexually 

reoffend (Exhibit 7).6 These evaluations include questions about sexual history, sexual fantasies, 

sexual attitudes, paraphilias, masturbation practices and the like. Plaintiffs will be calling this 

witness at trial to discuss his findings and conclusions for the purpose of establishing that they 

individually pose an infinitesimal risk of sexual reoffense.  

Finally, Plaintiffs reasonably anticipate that, during their depositions and at trial, 

Swearingen will question them in detail about their disclosures to this expert to impeach his 

findings about their sexual history, fantasies, attitudes, paraphilias and masturbation practices. He 

may question them about their sexual relationships with their current spouses, former spouses and 

other intimate partners for the purpose of eliciting evidence intended to discredit their expert’s 

conclusions or to support his own expert’s opinion about the Does’ individual risk to reoffend.  

See Exhibit 8.7 

The Does’ exposure to physical violence 

Swearingen accurately states that the Does have not yet been beaten up because of their 

status. However, as this Court found, being identified as a sex offender seeking to strike a popular 

statute that purports to protect the public from him creates a significant risk that the public will 

harm him (DE:9 at 11-12). The risk remains, notwithstanding the fact that two of the Does have 

thus far survived a non-pseudonymous lawsuit. 

 
6 Plaintiffs attach only one such report for the purpose of supporting their contention that it contains 
extremely intimate information that is necessary to their as-applied challenges. 
7 It bears mention that Swearingen’s expert did not review the Does’ evaluating experts’ reports 
before he wrote his own and did not himself evaluate the Does, relying instead solely on the 
allegations in their Complaint. 
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In any event, this Court relied on status-related harms that did not include physical violence 

in granting anonymity (DE:25 at 9-12). With regard to these “other harms,” Swearingen refers to 

John Doe 1’s response to Interrogatory 18 as disclosing only harms that occurred “nearly 20 years 

ago” (DE:178 at 16) (emphasis in original). This is inaccurate. Although Swearingen provided the 

text of Interrogatory 18, id., he failed to provide the response, which lists many “other harms” 

arising from his status during the ensuing 20 years. See Exhibit 9. Swearingen similarly overlooks 

a 2020 status-related threat to illegally arrest John Doe 7, which he detailed in response to 

Interrogatory No. 24.  Id.8 

Prejudice to Swearingen 

Swearingen complains he has already been prejudiced by the anonymity order because he 

has not been able to conduct third-party discovery. This is difficult to credit for several reasons. 

First, he does not identify any specific third party, or even a category of third party, whose records 

he might want. Second, Plaintiffs have produced at his request hundreds if not thousands of pages 

of third-party documents: police files, court files, probation files, school records, medical records, 

psychological records. Third, Swearingen is keenly aware of Plaintiffs’ unwavering commitment 

to facilitate his access to any information he wants. See Exhibit 10. Fourth, having doggedly 

litigated this issue in the past, see DE:9, 13, 41, 44, 46, 52, 57, 58, he has never before raised this 

particular objection to it. 

Swearingen also complains that the Court was “incorrect in stating that ‘Plaintiffs do not 

oppose the disclosure of their names to Defendant for purposes of litigating this case. . .,’” (DE:178 

 
8 Swearingen is well aware of this kind of registrant-targeting harm, having provided reams of 
documents during discovery reflecting that multiple registrants have been similarly scammed, 
many of whom paid hefty ransoms to police impersonators threatening to arrest them for violating 
the statute unless they paid up. 
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at 18, quoting from DE:25, 13) (emphasis in original). That is inaccurate. Swearingen’s disclosure 

of Plaintiffs’ names to Terry Thomas, as stated in their motion at DE:168 at 9, n.4., was not “for 

purposes of litigating this case.” (emphasis supplied). Thomas’ report contained the following 

opinions based on his own experience with FDLE: registrants are prolific, resourceful, recalcitrant 

and remorseless sex criminals; the registration statute is a useful regulatory tool for protecting the 

public and investigating sex crimes; sex obstacles in reporting them; and child pornographers are 

avid collectors with a marked propensity to reoffend (Exhibit 11). These opinions are supported 

by anecdotes that have nothing to do with the Does. Indeed, Thomas admittedly did nothing with 

the disclosure other than to look plaintiffs up on the FDLE website (DE:168 at 9 n.4; DE171-1 at 

3, 7). More alarming than the disclosure itself was Swearingen’s failure to inform Thomas that 

there is an anonymity order, leaving Thomas at liberty to divulge the Does’ identities to anyone he 

wants (DE:171-1 at 6-7). 

The fact that Swearingen views Thomas, a former employee, as “an agent of FDLE that 

[is] necessary to defend the case” (DE:178 at 18), does not mean that divulging Plaintiffs’ identities 

to Thomas was necessary to defend the case. Swearingen did not divulge the Does’ identities to 

Inspector Hoffman, who is currently employed by FDLE (Exhibit 3 at 92-93). Indeed, as 

Swearingen is aware from their depositions, Plaintiffs’ own experts do not know the Does’ 

identities with the exception of the one who evaluated them for risk of reoffense.9 Plaintiffs do not 

know each other’s identities. In fact, on Plaintiffs’ side, no one other than counsel and the 

examining expert knows the identities of the Does.  

 
9 One expert Swearingen has not yet deposed knows the identity of John Doe 6, because she has 
evaluated him in the past. She does not know the identity of the other Does. 
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Swearingen also complains that anonymity frustrates preclusive doctrines like collateral 

estoppel and res judicata with respect to potential future litigation against him, conjuring up 

scenarios in which he would be crippled by the present anonymity order from defending himself 

against future litigation by the same plaintiffs.10 See DE:178 at 19-21. He claims to have already 

been hobbled in this case as the result of such a scenario: two of the Does sued him in a different 

case challenging the constitutionality of the internet provision of the present registration statute 

and he did not learn this until the Does disclosed their identities to him. This disclosure was delayed 

until October 2019, due solely to Swearingen’s indefatigable resistance to engaging in discovery 

before resolution of his motion to dismiss. See DE:43, 44, 45, 46, 47, 57, 61, 67, 68, 81, 86. He 

now threatens to invoke doctrines of preclusion at some yet-to-be-determined time in the future 

(DE:178 at 21 n.2.). 

That is daft. The case he cites began with an emergency motion for a pre-enactment 

injunction against a different version of the internet identifier provision as violating the First 

Amendment. After the injunction was granted, the legislature wrote a new amendment to the 

registration statute which, upon motion for summary judgment, was narrowed to pass First 

Amendment muster. Contrary to Swearingen’s representation (DE:178 at 21), the Does have not 

challenged the constitutionality of the present internet provision, under the First Amendment or 

any other. They merely list it as one among innumerable burdens of the registration statute (DE:102 

at ¶¶ 27, 53). As such, no preclusive doctrine could conceivably apply. See, e.g., Christo v. Padgett, 

223 F.3d 1324, 1339 (11th Cir. 2000) (for collateral estoppel to apply,  (1) the issue at stake must 

 
10 He also complains that the anonymity order deprives local law enforcement agencies of 
preclusive doctrines in the event they are sued for notification practices. DE:178, p. 20. He has 
overlooked the statutory immunity for local law enforcement officers in connection with their 
notification practices. See § 943.0435(10). 
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be identical to the one involved in the other proceeding; (2) the issue was actually litigated in that 

proceeding; (3) the determination of the issue in the prior litigation must be a critical and necessary 

part of the decision; and (4) the party against whom collateral estoppel is asserted must have had 

a full and fair opportunity to litigate the issue in the prior proceeding); and In re Piper Aircraft, 

244 F.3d 1289, 1296 (11th Cir. 2001) (for res judicata to apply, (1) the prior decision must have 

been rendered by a court of competent jurisdiction; (2) there must have been a final judgment on 

the merits; (3) both cases must involve the same parties or their privies; and (4) both cases must 

involve the same causes of action).   

Remedy 

 Swearingen submits that, instead of extending the anonymity order, this Court should “stay 

the action until the statute of limitations period on the violations has expired” (DE:178 at 12). The 

Does disagree. As noted in the motion to extend the anonymity order, two or more of the potential 

violations occurred in 2020, and the statute of limitations is three years (DE:168 at ¶14).  Discovery 

in this case this is almost complete, at great cost in time, effort and money. Among the nine experts 

deposed, at least two are elderly and frail. In the meantime, the Does continue to suffer the impacts 

of the registration statute, including in particular the impact reflected in this motion: the constant 

risk of arrest and prosecution for potential violations of statutory restrictions that are both 

ambiguous and chilling. Most importantly, Swearingen cannot, nor has he even attempted, to 

distinguish this case from the multiple cases cited by the Does in support of the relief requested.  
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WHEREFORE, based on the foregoing arguments and authorities, plaintiffs request that 

this Court extend the present anonymity order through trial and appeal. 

Respectfully submitted, 

       s/Valerie Jonas   
       Valerie Jonas, Esq. 
       Florida Bar No. 616079 
       valeriejonas77@gmail.com 

 WEITZNER AND JONAS, P.A.  
  40 NW 3rd Street, Suite 200 

Miami, FL 33132-1430 
Phone (305) 527-6465 

 
s/Todd G. Scher   
Todd G. Scher 
Fla. Bar No. 0899641 
tscher@msn.com 
Law Office of Todd G. Scher, P.L. 
1722 Sheridan Street #346 
Hollywood, FL 33020 
Tel:  754-263-2349 
Fax: 754-263-4147 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that I electronically filed today, November 5, 2020, the foregoing 

with the Clerk of the Court using the CM/ECF system, which will send notification of such filing 

to all persons registered to receive electronic notification for this case, including all opposing 

counsel. 

 
       By:     Todd G. Scher                        
          TODD G. SCHER 
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